| HE P n()m SCUTORS' RESOURCE

SNSRI AR S COLLEGE oo LAW

E AMERICAN & UNIVERSITY
NDW /EQUITAS WASHINGTON

What's Immigration Status Got to Do with 1t?
Prosecution Strategies for Cases Involving Undocumented Victims
By: Jane Anderson, Benish Anver, and Leslye E. Orloff*?

July 24, 2017

Criminal offenders will often identify and prey upon the most vulnerable within our
communities. Among those that are targeted are immigrants who may be too afraid to report the
offenders to police. When these crimes do come to the attention of police and prosecutors,
additional challenges arise where the defense claims the victim may have ulterior motives for
reporting the crime, including taking advantage of immigration relief that is available to victims
of crime.

l. Role of Immigration Status in Your Case

A criminal investigation should include an inquiry into the motives and motivations of the
offender. If there is evidence that the victim was targeted because of their known or perceived
immigration status, that evidence may be relevant to the case. Likewise, in cases where the
victim is known to the offender, there will likely be evidence that the offender used the victim’s
immigration status to threaten the victim, to assert power and control in a relationship, to keep
the victim from reporting the crime, and/or to pressure the victim into droping charges.

Prosecutors should fully analyze the evidence in their case to develop a theory of whether the
victim’s immigration status is relevant or not relevant to the charged crimes. Where the victim’s
immigration status is relevant, prosecutors may choose to develop a trial strategy which stresses
that the offender engaged in premeditated victim-selection, intending to escape criminal
responsibility because the victim was unlikely to report the crime and/or unlikely to participate in
a criminal investigation and prosecution. In domestic violence cases, a prosecutor may want to
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introduce evidence that the defendant threatened the victim with deportation as a way to assert
power and control of the defendant over the victim.> Establishing immigration related abuse is
both effective in reducing the impact of the questions that the defense may raise about the
victim’s immigration status and in establishing evidence of the cycle of violence, dynamics of
the abusive relationship, and the various tools used by the perpetrator to abuse the victim.

Immigration-related abuse includes:

e Refusal to file immigration papers on behalf of spouse/child/parent’s behalf

e Threats or taking steps to withdraw an immigration case filed on the victim’s behalf
(family or work based visas)

e Forcing victim to work with false documents

e Threats/attempts to have the victim deported

e Calls to the Department of Homeland Security to turn the victim in for detention or
removal and/or have her immigration case denied

Statistics:
e Among abusive spouses who could have filed immigration papers for survivors?:
0 72.3% never file immigration applications for victims
o Of the 27.7% who do file, there is a mean delay of 3.97 years
e 65% of immigrant victims report some form of immigration related abuse®
e Perpetrator of crimes against immigrant victims are actively involved in efforts to have
victims detained or deported through*:
0 Reporting to the Department of Homeland Security
= VAWA cases 38.3%
= U visas 26.7%
o Convincing police to arrest the victim instead of the perpetrator when the victim
calls the police for help 15.4%
e When immigrant victims receive protection orders, they are commonly not effective in
stopping immigration related abuse®
e Connection between abuse and control over immigration status®:
o Abuse rates among immigrant women’:
= Lifetime as high as 49.8%
= Those married to citizens and lawful permanent residents- 50.8%
= Those married to U.S. citizens- 59.5%
= Research has found that, where immigration related abuse exists, usually
physical or sexual abuse is also present®

1. Pretrial Litigation
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By engaging in proactive pretrial litigation, prosecutors have an opportunity to preview their
case for the judge. This provides judges a context for the evidence on which the judge at trial
will be asked to rule. Issues regarding immigration status may be unfamiliar to criminal court
judges and so it is particularly important that pretrial motions are brought to ensure that rulings
can be made after careful consideration of the facts, applicable law, and underlying policy
considerations. Pretrial motions are by their nature very case and fact specific. Examples of the
types of motions that may be brought pretrial include the following:

e Motion to admit other bad acts, including acts that involve threats of deportation or other
abuses of legal process’

e Motion to exclude immigration status as irrelevant or motion to limit testimony regarding
immigration status

e Motion to allow for expert testimony on immigration relief available to victims of crime

e Motion to allow for expert testimony on victim responses to trauma, in particular in cases
where the victim is undocumented and threatened with deportation

e Motion to strike motion to compel production of federal immigration file contents

I1l.  Testimony of the Victim

A. Direct Examination

Preparation is key and victims should be advised of what types of questions will be
asked, beyond those that are designed to elicit the relevant facts of the case. If the victim’s
immigration status is relevant to the prosecution’s case in chief, questions should be designed to
elicit evidence that support’s the prosecution’s theory. This would include cases in which
immigration related abuse was part of the power and control exerted by the perpetrator,
specifically in cases of domestic violence, intimate partner sexual assault, trafficking, or in cases
where immigration related threats are part of a witness tampering or obstruction of justice case.
In any case in which the defense may be able to ask questions about immigration status, it is
imperative that the prosecution first ask questions on direct examination so that the jury does not
first hear about it from the defense. Prosecutors should collaborate with victim services to
ensure that victims have an effective safety plan and are supported throughout trial preparation to
be prepared for these types of questions.

B. Cross Examination

Victims will be subject to cross-examination regarding the facts of the case and on any
potential motives to lie or biases, including relevant questions about their immigrant status. The
defense may ask questions to inflame jurors that may have anti-immigrant sentiments, to attack
the credibility of a victim who may be perceived as “illegal”, to allege that the victim is only
testifying on behalf of the prosecution to curry favor with the government, or to receive an

NIWAP American University, Washington College of Law 3



immigration benefit. The prosecutor should address these types of prospective questions and
answers during trial preparation with the victim. Victims who have already filed VAWA, U or T
visa immigration cases are likely to be better able to respond effectively to cross examination
regarding immigration status because they can be more confident that their testimony will not
subject them to deportation. This confidence and trust is built from positive relationships with
advocates, police and prosecutors.™®

C. Rebuttal Questioning

Asking questions on rebuttal allows the prosecutor to provide the victim with an
opportunity to clarify any issues that may have been raised during cross-examination. Where the
defense has explicitly or implicitly accused the victim of lying about the charged incident in
return for an immigration benefit, the prosecution is allowed to rebut the allegation with
additional testimony and evidence.'! Specifically, once the defense “pursues a line of
questioning designed to impugn the motives of a witness”, the defense assumes the risk that the
prosecution will introduce rebuttal evidence in the form of a prior consistent statement under
Federal Rules of Evidence 801(d)(1)(B). United States v. Simmons, 567 F.2d 314, 321-22 (7th
Cir.1977); United States v. Montague, 958 F.2d 1094, 1096 (D.C. Cir. 1992).

Federal Rule of Evidence 801concerns statements which are not considered hearsay,
including prior consistent statements that are introduced to rebut allegations of recent fabrication,
charges that the witness has been improperly influenced, or has a recent motive to lie."? Since
these statements are not considered hearsay, they are not subject to a Crawford™® analysis
regarding whether they are testimonial or not. Also, the statements are admitted as substantive
evidence under the Federal Rule.

In order to admit a prior consistent statement, that prior statement typically*®> must be
made prior to the victim having a reason to fabricate or lie about the incident. Therefore, it is
important to establish a timeline of statements made by the victim, in relation to when the victim
was advised of possible immigration relief. Often a victim first learns about U visas,*® T visas'’
or VAWA self-petitions™® from a victim advocate or other service provider*® with whom they
were put in contact after the victim reported the crime to the police. If that is the case, the victim
would have likely made prior statements to a 911 operator, responding officers, medical
personnel, and investigators. The victim could have also confided in friends, family, or
colleagues. The prosecutor should work with the investigator to document or record any
statements that the victim made prior to the victim learning about the immigration benefit.

During trial, the prosecution should be vigilant to note the defense’s explicit or implicit
charges of fabrication and be prepared to make the argument that the defense “opened the door”
to the introduction of the victim’s prior consistent statements. The prosecutor can only introduce
the prior consistent statements after the victim has testified, but the statements may be introduced
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through any witness, including the victim herself, police officers, recorded 911 calls, and friends
or family to whom the victim confided. It is notable that while the prior statement must be
consistent with the testimony given at trial, it need not be identical in every way. See U.S. v.
Vest, C.A.1 (Mass.) 1988, 842 F.2d 1319, certiorari denied 109 S.Ct. 489, 488 U.S. 965, 102
L.Ed.2d 526.
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V. Use of Expert Witness Testimony

Using an expert witness to testify about immigration related abuse and the form of
immigration protection the witness is seeking (U visa, T visa, or VAWA) generally, may be
helpful in rebutting the defense counsel’s attempt to impugn the victim’s credibility by trying to
introduce her immigration status, or lack thereof. Expert witnesses can testify to:
 Dynamics of domestic violence, immigration related abuse and its role in the cycle of abuse?®

o Including the fear of deportation, the impact that has on immigrant victims,* and
how the U visa, T visa and VAWA immigration relief helps victims come forward to
report crimes.?

e How the U visa, T visa, and VAWA help to sever the control the abuser had over the
victim’s:

o0 Immigration status;

o Deportation, retention, or removal

0 Ability to seek help from criminal justice system; and

o Financial independence

0 Custody of children the abuser and the victim may have together

e General U visa information®

0 What the signing of a U Visa and T Visa certification actually means (NOT an
automatic conferring of citizenship or visa)

0 Helpfulness requirement for U visas

o0 Cooperation requirement for T Visas

0 Why the U visa, T visa, and VAWA immigration relief were created to help
immigrant victims of domestic violence, sexual assault, human trafficking, and other
crimes

0 Anti-fraud measures that the Department of Homeland Security has in place to
determine eligibility of the victim®*
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above mentioned crimes. "DeP’T oF HOMELAND Sec, U and T Visa Law Enforcement Resource Guide, 7 (2015), available at
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age; or Labor Trafficking, which is defined as: the recruitment, harboring, transportation, provision, or obtaining of a person for
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'8 Violence Against Women Act self-petitioning protects victims of domestic violence who are the child, step-child, parent, or
current/former spouse of a United States citizen or the child, step-child, current/former spouse of a permanent resident (green
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Violence Experienced by Immigrant Victims, in Breaking Barriers: A Complete Guide to Legal Rights and Resources for Battered
Immigrants 7-8 (2016), http://library.niwap.org/wp-content/uploads/2015/CULT-Man-Ch1.1-
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implications/
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LifetimePrevalenceDV L atinas-00.pdf;

22 Krisztina E. Szabo, David Stauffer, Benish Anver, and Leslye E. Orloff, Early Access to Work Authorization For VAWA Self-
Petitioners and U Visa Applicants, 28-31 (February 12, 2014), http://niwaplibrary.wcl.american.edu/pubs/final_report-on-early-
access-to-ead 02-12/

2 Department of Homeland Security: U and T Visa Law Enforcement Resource Guide for Federal, State, Local, Tribal and
Territorial Law Enforcement, Prosecutors, Judges, and Other Government Agencies, 3-33 (November 20, 2015), available at
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2 william A. Kandal, Congressional Research Services, Immigration Provisions of the Violence Against Women Act (May 15,
2012) http://niwaplibrary.wcl.american.edu/pubs/r42477/; Department of Homeland Security, Roll Call Videos for Law
Enforcement on U Visa Certification and T Visa Endorsement (September 26, 2013),
http://niwaplibrary.wcl.american.edu/2014/04/dhs-roll-call-videos/
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